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Court of Appeals of the District of Columbia. 


No. 3188. 

Peter H. Heiskell, Jr., Trading, Ac., Appellant, 

vs. 

William H. Curtiss, Trading, Ac. 


° Supreme Court of the District of Columbia. 

At Law. No. 58443. 

William H. Curtis Trading and Doing Business as the Bay State 

Mop Company, Plaintiff, ' 


vs. 


the 


Pm * fibres ^ rtSferas?- 

United States of America, 

District of Columbia, ss: 

Cohm.'hia!' 1 ( a'Iv ° f the Distri ?‘ of 
hereinafter mentioned the follouTn 1 ^ 1S K 1C ^'» at times 

in* had, in ?he ^ and P™** 

* Declaration, &c. 

Filed September 16, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. #58443. 

William H. Curtis Trading and Doing Business as the Bay State 

Mop Company, Plaintiff, - 

vs. 

Pm * n™ 'A- t&ETs yi »«*». „„* t th . 

oi r. n. Heiskell, Jr., A Company, Defendant. 

HeTskelf Jrfor mVney n payable bv'thed^f >b f 'J efen ^ ant p «‘er H. 

goods sold and delivered* by the Dlfrinliff^^V*/ th ? P lwntiff for 
1—3188a y P tlff 40 the defendant; and for 
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work done and materials provided by the plaintiff for the defendant 
at his request; and for money lent by the plaintiff to the defendant; 
and for money |>aid by the plaintiff for the defendant at his request; 
and for money received by the defendant for the use of the plaintiff; 
and for money found to be due from the defendant to the plaintiff on 
accounts stated between them. 

And the plaintiff’ claims the sum of Six Hundred and Eighty-eight 
Dollars ana Eighty-five Cents ($688.85), with interest thereupon 
from the 28th day of November, 1914, according to the Particulars of 
Demand hereto annexed. 

CLEPHANE CLEPHANE, 

Attorneys for Plaintiff. 

KING & KING, 

Of Counsel. 

2 Particulars of Demand. 

Woburn, Mass., Nov. 27th, 1914. 

P. H. Heiskell, Jr., & Co. to Bay State Mop Co., Dr.: 

William II. Curtis, Prop. 

Manufacturer and Wholesale Dealer in All Kinds of Mops, Yacht 
and Hardwood Eloor Mops a Specialty. 

Facton r : No. 8 Prospect Street, Woburn. 

Telephone No. 294-M. 

Terms, 2 per cent, in 10 days, strictly cash 30 days. 


375 Doz. 12 lb. Floor Mops. $720.00 

4670 lbs. Freight. 17.14 


$702.86 

2%. 14.01 

$688.85 

Memorandum. 


September 16, 1915.—Affidavit of Merit filed with Declaration, 
by plaintiff. 


Pleas. 

Filed October 11, 1915. 

******* 

For plea to the plaintiff s declaration filed against him in the above 
entitled cause, the defendant says: 

3 1. That he never was indebted as plaintiff in and by his 

declaration has alleged. 







WILLIAM H. CURTISS, ETC. 3 

or3r, And - f0 T a fu , rther P} ea defendant says that he never undertook 
nd promised as plaintiff in and by his declaration has alleged 

bringing^of 0 thi^suit* hp f* n efend 3 nt sa >'®? hat at a dat « P™r to the 
whicS i^nintiff l k { fy P aid and discharged the debt upon 

RAYMOND A. HEISKELL, 

HA\ DEN JOHNSON, 

Attorneys for Defendant. 

Mcmorandu m. 

fen^ant** 1915 — Affidav *t of defense filed with pleas, by de- 

Replication. 

Filed October 19, 1915. 

* 

third ple!i n,iff JO ' nS isSUe Upon ,he defendant’s first, second and 

CLEPHANE & CLEPHANE, 

Attorneys for Plaintiff. 

4 at ,ha f is?uc Joined in this eause will be tried 

at tiie next term of this court. 

CLEPHANE & CLEPHANE, 

Attorneys for Plaintiff. 

nej^or Defendant 14618156 ' 1 ’ ^ 8nt ' Hayden Johnson > Es fi- Attar- 

Memorandum. 

December 3, 1917.—Verdict for plaintiff for $688.85. 

Supreme Court of the District of Columbia. 

Friday, January 4 th, 1918. 

Justole"presiding 6d pUrSUan ‘ ,0 ad -' ournme nt, Hon. William Hitz, 


Come now the parties hereto by their respective attorney of rec¬ 
ord. nhereupon defendants motion for a new trial filed herein is 
argued and submitted to the Court. Upon consideration wh!r!^f’ a 
is ordered that said motion be. and the same is hereby overruled and 

■!.| dR, , n ff"k 0n Verd,ct is ordered - Wherefore, it is considered, tl^at the 
plaintiff herein recover of the defendant the sum of Six Hundred 

fiwn the*28th a d d 8> /\ d ° Hollars ($ 088 .85) with interest thereon 
from ‘be 28th day of November, 1914, together with costs of suit to 

be taxed by the clerk and have execution thereof 




4 


PETER II. HEISKELL, JR., ETC., VS. 



5 From the foregoing, the defendant by his said attorneys, 

in open court, notes an appeal to the Court of Appeals; where¬ 
upon. the penalty of a bond to operate as a supersedeas is fixed in the 
sum of One Thousand Dollars, or for costs only in the sum of One 
Hundred Dollars. 


Memoranda. 

January 25, 1918.—Appeal bond approved and filed. 

February 18, 1918.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Friday, April 26th, 1918. 

Session resumed pursuant to adjournment, Hon. \\ illiam Ilitz, 
Justice presiding. 

******* 

[On margin: ] Note.— This entry belongs under date of April 25" 
1918. 

The Court having this day signed the bill of exceptions taken at 
the trial of this cause, as of the time of the noting thereof, now hereby 
orders the same of record, nunc pro tunc. 

6 Assignment of Error. 

Filed May 7, 1918. 

******* 

The defendant assigns, as reversible error the action of the trial 
Court in charging the jury that if they believed from the evidence 
that the last endorsement on the draft was “Pay to the order of any 
bank, linker or trust company,’’ the burden of proof rested upon 
the defendant to show bv a preponderance of evidence that the pay¬ 
ment was made to some bank, banker or trust company, or his or its 
dulv authorized agent. 

HAYDEN JOHNSON, 

RAYMOND A. HEISKELL, 

Attorneys for Defendant. 

Designation of Record. 

Filed May 7, 1918. 

******* 

The Clerk will please prepare the record on appeal in the above 
entitled cause, to include the following: 

1. The declaration and particulars of demand thereof. 

2. Memorandum as follows: “Affidavit of merit filed with declara¬ 
tion by plaintiff.” 

3. Defendant’s pleas. 
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l»y 4 ,'!efondanr dUm “ f ° llo "' S; “ Affidavit of defense filed with pleas 
5. Replication. 

" J>. Memorandum of verdict. 

7. Entry of January 4th, 1918 showing overruling of mo¬ 
tion for new trial; 
judgment on ver¬ 
dict. 

notice of appeal 
and fixing of the 
penalty of appeal 

8. Memorandum of filing appeal bond. 

9 Notice of proposed submission of bill of exceptions 

10. Memorandum of submission of bill of exceptions. 

11. The bill of exceptions. 

12. This order. 

HAYDEN JOHNSON. 

RAYMOND A. HEISKELL, 

Attorneys for Defendant. 

0. K. 

WALTER C. CLEPHANE, 

May 6/18. ^ 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

rvfn J< r n ?’ \ oun & Clerk of the Supreme Court of the District of 
M ?’ iere / V ( / ertlf * v tIie foregoing pages numbered from 1 to 7 
lx)th inclusive, to l>e a true and correct transcript of the record ac¬ 
cord ingto directions of counsel herein filed, copy of which is made 
part of tins transenpt hi cause No. 58443 at Law, wherein William 
L Curtis, trading and doing business as the Bav State Mop Com¬ 
pany, is Plaintiff and Peter H. Heiskell, Jr., trading and doing bu"- 
ness under the name of P. H. Heiskell, Jr. & Company, is Defendan 
as the same remains upon the files and of record in said Court. ’ 
In testimony whereof, I hereunto subscribe my name and affix 

3rdl}°of ** ^ ° f Washingt0n ’ in *aid District, .his 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. 

Clerk. 
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In (he Supreme Court of the District of Columbia. 

At Law. #58443. 


William II. Curtis, Trading and Doing Business as the Bav State 

Mop Company, Plaintiff, 

vs. 

Peter H. Heiskell, Jr Trading and Doing Business as P. H. 

Heiskell, Jr., Co., Defendant. 

Hill of Exceptions. 

^fore i, M r r en h^ rC H/ t ha ' ' a * ab «'e-entitled cause came on for trial 
ciorc Mr Justice Ilitz and a jury on the Third dav of Deccmler 

,»v -is rprusiM 

iislIlllIPl 

contained no record of uiv «ncl, .li .ft i '* sent, said hook 

witness could not swear i n .. . f hav,n K reived; that 
onlv that it KoTmfhXh " eVCr , ,Va,, 'r 1 ,he hank ’ but 

" as n °^ a 7f f °f **: 'hat witness could not^ 

• 10 rcgidar^^J ££*& .l^n'r^Xd “ft 

;heroc^rr£^r 

having been received hv tl.o pnmmn, ; i xrf • , , un a ever 

s 82 ss; fir “ “r ” 
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the Commercial National Bank, and witness had called upon plain- 
tifi with regard to the matter, and then denied to defendant that any 
such draft had passed through the Commercial Bank; and that the.4 
circumstances were fresh m his mind; that he did not know which 

i cl e • c er , " ere ^ in g as runners for the purpose of collecting 
drafts in the early part of December 1914, covering the period when 
defendant claims said draft was paid, but that the same persons who 
were acting as runners then are not acting now. 

Thereupon the Plaintiff caused to I* read to the jury his own depo- 
sition winch is as follows: r 

H n ( ur ^*i Taken at II oburn, Massachusetts, 
May 31, 1911, Before Bernard ,/. Golden, Notary Public, as Fol- 

. 3\? ame “ " llllan > H. Curtis. I live at 31 Lowell Street, Wo¬ 
burn, Massachusetts. I was in 1914 and am now doing business 

nnwfrietft* Tiw'k Bay S,ute Mo P Company, and am the sole 
proprietor of that business. 

‘T am the Plaintiff in the case of William H. Curtis vs. Peter H 
Heiskell Jr., pending m the Supreme Court of the District of Colum- 

; a p P n V 10 - 1914 ’ 1 f ' U0,M solne «R»res on mops 

f, • i/^ii e j e / r * ^ Coni l )an y, quoting sixteen cents a pound 
freight allowed, and two percent discount, to he shipped with bill of 
lading and draft attached. I quoted them prices bv letter I received 
a letter dated November 10, 1914. from I\ II. Ileiskell Jr | Com 

n"i’ nnnnT e ' K . ™ ndre< ! a, \ d “ vent y flve (875) dozen twelve 
( 2) pound mops, Three hundred and seventy-five dozen to be 

shipped as soon as possible. I have the letter I received with 

11 me which I file with you (Letter is marked A B. J. G. in left 

l .i ■ an f “BP. 61- corner). I made the figures at the bottom of 

November" fqT ‘Ta'v ° f ? rder L The shipment was 
.Vnemlw L, 1914, when I delivered to the freight depot Boston A 

Maine Railroad Company, Woburn, Mass, thirty-one hales of mops 

containing three hundred and seventy-five (375) dozen twelve (]■>)’ 

ixiund mops. I made out a bill of the goods and filled out a bill of 

ading consigning the goods to the Bay Stale Mop Companv, Wash- 

mgton, I). C. with request to notify P. II. Heiskell Jr. & Companv 

and also made a draft for six hundred and eightv-eight (688) dollars 

ho' f \v°\ cen H’ f P aya , bIe to the or,ler of the Woburn Na¬ 

tions Bank of \V oburn, Massachusetts. I delivered the goods ner- 

sonallv at the freight de|xit, and received the original bill^of lading 

fiom the Railroad Company and memorandum which I file with 

y °"Th ( e M kim Unl n,a ? ked B ?• J -, G - in l, PP er left band corner.) 
the bill for the goods was for three hundred and seventy-five 

dozen (3jo) twelve pound (12) mops, seven hundred and twenty 

dollars (i _0). I allowed for the freight which was $17.14, and then 

IrlanfTA ')'•?, pcr cent discount which was $14.01 so that the net 
amount of the bill rendered was $688.85. I had pneviouslv written 
to Heiskell on November 2oth that the bill woulf be $687.82 As a 
matter of fact, the bill rendered was for about one dollar more, on 

° ! ^'Kht allowance which was more, being one dollar 
less than estimated. On the following day, November 28th, I went 
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hundred and eighty-eight dollars and eightv-five cents^(^688 85^ 

%?*?*» " ,e 3™» u P° n between mV* f and Heiikell 'fnd 
also a draft signed hv me direet^l m p u u* • i 11 T 1 „ ei X Kei h aric * 

SiiS^ 

BSavSS 

Z. ZAzszzxXiS? if r - «*«,«£ 

‘""“‘“I W> J"f.5il*'«"nd»o'SS 

12 

SSrawsA su k 12 c£ 

4 o:_ i v 


(Signed) 


WILLIAM H. CURTIS. 


of xv , ;; r B; i, K i'v.' nieKi^'^vTJoh *f s 7o a no^‘ he jury ,he deposi,ion 

tl-e present time fr T that '" w »P “• 

Woburn, M.issaelm.-etts „ , , ' oh ; ,r " f Bank of 

Brown in the notice to take thi T /. rt ' fcrr ^ *° as Charles F. 
1914 , at the request of William R r», P 081 ^ 0 ^* November 28 , 

I mailed*to the Commercial National Bant of \v >U ^f , ^^ assac husetts, 
arrival draft on I>. II IleLkell T <■ f " a f ln g“'n, D. C. an 
State Mop Company of Woburn foAiVT^' ? rawn b >’ th e Bav 

business. 1 eoeived in the usual course of 

of'S'iiS 1 D p c“«S rJ T" 10 "* 

National Bank as follows^‘Wire to Commercial 

arrival six hundred eightv-eiirht odd ’ \V° n ° U - r e ? - Cetlon Heiskell 
owin K telegram: ^VoCmlSional Bank ,n ^ the M ' 

telegram this date does not seem tn i° k c ? 1Jectlon mentioned vour 

claims payment on Cemberld' “Our B^k T *° US ‘- Part >' 

uur pank never received the 
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proceeds orthe draft. We have never been able to trace this draft, 
(.signed) WILBUR H. DICKINSON.” 

of To^n‘/c e K P aL1o!io^ U8ed ‘° ^ ^ 10 the J " r >' the **«**«> 
13 Deposition of John C. Buck, as Follows: 

a~2r 9SJS.1& 

“?)* Tu b * Urn National Bfl nk keeps a record in a book esneciallv 

son the assistant cashier of this Bank an JSt 0 n P h' 

payment of'the Sff Whkh Was W 

mail* and Ti th - e ? uston l to 3011(1 tho3 e collection items bv registered 

draft S LTb^S “ f e 0 f and theref r d fPT tfiSS 
that the proceeds of the draft wer» nit ' °" n know-ledge I depose 
of business and ti.nt > , " ere not received in the usual course 

and that, although tracerswVre^oid ^1? Cd tlle I”’ 0( ' mls <)f the draft 
this draft to the Commereiaf NaTionai Bank 6 **“ aWe to trace 

JOHN C. BUCK.” 

And thereupon the Plaintiff gave in evidence the following letters: 

ashington, D. C., November 10, 1914. 
‘ISSS' B *'' S “" Mop Company, W„. 

promptly as mnrnU, Uanca to tollo.r inT™ 6) “ 

2-3138a ’ d of markln g up the boxes, use 
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shipping tags. Please proceed with the order, and ship the three 
hundred 9cventy-five (375) dozen as promptly as possible, and oblige. 
Yen’ trulv yours, 

P. H. HEISKELL, Jr., & COMPANY, 
By P. H. HEISKELL, 

Proprietor. 

Note. —Figures made by Curtis. 

10500 lbs. 16 $720.00 31 er.— 3 doz. 

$1680 480.00 20 cr.—10 doz. 

480. 20 cr.—10 doz. 


$1680.00 71 11 doz. 


Bay State Mop Company. 

‘Woburn, Massachusetts, December 16, 1914. 

P. H. Heiskell, Jr., & Company. 

Dear Sir: What is the matter that you do not pay that draft for 
those 375 dozen. You wrote me that you would pay the draft as soon 
as it was presented to you. You paid the last that we sent you three 
days later. You cannot expect me to send your orders if you do not 
pay the drafts. 

Respectfully yours, 

W. II. CURTIS. 


Bay State Mop Company. 

* Woburn, Massachusetts, December 16, 1914. 
Mr. P. H. Heiskell, Washington, I). C. 

Dear Sir: The Woburn Bank has never paid me for the draft of 
$688.75 which I drew on you last November, and concerning which 
we had some correspondence and telegraphing at the time. The 
Bank claims to have sent it to the Commercial National Bank of 
M ashington, but that Bank states that it never received it. The 
Banks have been trying in some way or another to trace it, but so far, 
do not appear to have accomplished much. The Woburn Bank tells 
Atto ne\. say the only way to straighten out the matter 
and find out who is legally responsible, is for suit to be brought, and 
they say it will have to be in my name. Now I do not want to bring 
any suit against you, and 1 most sincerely hope that you can and will 
make me a satisfactory explanation, so that I can receive mv money 
from the bank without further trouble. I honestly believe that the 
letter was misdirected and if I could prove the same would have no 
trouble in obtaining the money at once. Trusting you will help me 
out in this matter without delay, I am, 

Respectfully, 

WM. H. CURTIS. 


15 


And thereupon the plaintiff rested. 
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. Thereiipon the defendant to maintain the issue on his part joined, 
follm!! 16 d m hlS ° Wn behalf ’ and ’ dul y sworn, testified as 

name a of h p H^lJdSiiT 1 l°n 8 number of under the firm 

r ' v ,l 8 ^®^ * Company, engaged in the furnishing 

of supplies to the l mtod States Government, and the plaintiff is and 
has for some years under the name of the Bay State Mop Company, 
been engaged m the manufacture and sale of floor mops of various 

?/'<• d f scrl P tl °ns; that some time prior to November 25th, 
1914, he, defendant, ordered from the plaintiff the certain bill of 
goods set out in the bill of particulars annexed to the plaintiff’s decla- 
an . ! ' ni j )un ting, less freight and two per cent discount for cash 
settlement to the sum of .$888.85. On or about November 26 1914 

?emW e 25 a ^’l4 e ?n'^ f /T * he plaln ' iff 8 letter bearing date No’ 
mber 2o, 1914, in the following words and figures: 

Woburn, Mass., Nov. 25, 1914. 

P. H. Heiskell, Jr., & Co. 

XovemLr'o- 'uf I’ 8 , 1 ,' ^,T. ,he 375 ’ doz - 12 Ib - floor mops Friday, 
cioiember h —the bill will lie. «too do 

(4650 lbs. Freight). 

(31 bales 150 lbs. each). 701.86 

/c . 14.04 

Draft . 687.82 

Plea.sc let us know when you will want the balance of order sent. 
Kespect fully yours, 

WM. H. CURTIS. 

'*“• H repM ,o i* *• 

^Inini' 1 Ma!4 ^ * urtl ° Proprietor, Bay State JIop Company, ll'o- 

1>kar Sir; Replying to vour letter of November 25th 1914 we 
will pay your draft on presentation for the 375 dozen 12 lb. mops. 

” e expect to have the balance of order follow shortly. We will ad- 
\ise you a little later as to this. 

Very truly yours, 

P. H. HEISKELL, Jr., & COMPANY, 

By P. H. HEISKELL. 

Proprietor. 

On December 2nd, 1914, he defendant was called on the 
lb telephone by someone professing to be the clerk in a local 
bank, and which bank defendant believed to be the Com- 
mercial National Bank, of this city, and informed that he had a 
draft drawn on defendant for the sum of $688.85 and asked defend- 
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ant what he should do with it. Defendant told him to bring the 
draft to his office and lie would pay it. Later in the day a young 
man professing to be, and believed by defendant to be a runner for 
said bank, called at defendant s office*and exhibited to him the draft 
drawn on defendant by the Bay State Mop Company, by William H. 
Curtis, for the sum of *$388.85, and payable affiant believes to the 
Woburn National Bank. Said draft was endorsed “Pay to the order 
of any bank, banker or trust company. Prior endorsements guaran¬ 
teed. Woburn National Bank. 53-307. Woburn, Mass. 53-307. 
John C. Buck, Cashier.’’ 


Thereupon the defendant gave in evidence the parts of the unre¬ 
served draft which had been found, showing on the face of said parts 
or pieces the following: 


$888.85/100 

the order of 
Six hundred 
Value received 
To P. II. Ileis 
No. 1103 Verm 


1914 

ds Pav to 
k 

d 85/100 Dollars 
st of 

Bay State Mop Co., 
Wm. II. Curtis. 


And showing on the back of said pieces of the draft the following 
stamped endorsement : 

, if ^ Ban k, Banker, or Trust Company, prior 

endorsements guaranteed Woburn National Bank. 53-307 Woburn 
Mass. 53-307 John C. Buck Cashier.” 


The witness testified that as to the endorsement after that he was in 
a shadow of doubt, but that he l>elicved that under the endorsement 
above recited, there was the stamped endorsement of a local bank, 
which he believed to be the Commercial National Bank. That the 
hist endorsement on said draft was the stamped blank endorsement of 
a local bank “as sure as there’s a God in Heaven.” Said draft accord¬ 
ing to the l>pst recollection and l>elief of defendant also bore, below 
the above mentioned endorsement, the stamped endorsement of the 
Commercial National Bank of this City. Said runner also presented 
along with said draft a receipted bill* for the amount due, $888.85 
marked “Paid” by the Plaintiff. William H. Curtis, the genuineness 
of the signature being conceded by plaintiff's counsel. 


Thereupon the defendant gave in evidence the receipted bill re¬ 
ferred to as follows: 
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) 

17 Woburn, Mass., Nov. 27, 1914. 

P. H. Heiskell, Jr., <fc Co. to Bay State Mop Co., Dr. 


Mops. 


31 bales 375 dozen 12-lb. floor mops 
4670 lbs. freight. 


$720.00 
17.11 



702.89 
14.04 


UOO . Of. I 


12 dozen in .10 hales, 1,> dozen in 1 bale (875 dozen). 

Paid. 

WM. H. CURTIS. 

, .' 1 ’ h , at , ,l ' e -'"i' 1 runner also exhibited to affiant at the same time a 
bill of lading for said goods. After reeeiving the aforesaid telephone 
message and prior to the arrival of said runner, affiant had drawn his 
cheek to the order of liearer for the said sum of $688.80 and endorsed 
and cashed the same: 

„ 1 _ 1 p f. • 1 • gave in evidence the following cancelled 

check, referred to in his testimony: 

No 10113 Washington, D. C., December 2, 1914. 

American Security & Trust Company. 15-55. 
r.dL‘2- he order of Bcarer s * ix Hundred and Eighty-eight 85/100. 

^OOO.Oi). 

P. H. HEISKELL, Jr., A CO. 

Said check being endorsed on the reverse side: “P. II. Heiskell”. 

1 hat defendant paid to the said runner the said sum of $688.85 in 
cash, under the belief then and now entertained that he was the au¬ 
thorized agent of said bank, and received from said runner the said 
draft the said receipt the said bill of lading. That said receipt and 
cancelled check defendant still has; said draft was tom up by dcy 
fendant after payment, and deposited in his waste basket, and'later 

be 1 found P Tlf n " t T**’ onl Y P ortions of said draft could 

lie found. The said bill of lading was later surrendered to the rail¬ 
road company upon receipt by defendant of the goods that had been 
shipped by the plaintiff. The Merchants Transfer & Storage Com- 
panj hauled the goods. I have my letter of authority to them. 

is 1 J here "P° n J * he . defendant gave in evidence the following 
lo letter referred to in his testimony: 
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P. H. Heiskell, Jr., & Company, 

Washington, D. C., December 2d, 1014. 

Merchants Transfer Storage Company, 920-22 E Street N. W., 

Washington, D. C. 

Gentlemen: We hand you B/L for 4,670-lbs. Mops, (in 31 
bales). Please attach tlie 31 tage herewith to these mops, and deliver 
the same to the New Post Office Building, (Union Station) Washing¬ 
ton. D. C. Please deliver as promptly as possible. 

The 31 tags on the bales please return to us together with your 
bill for payment and oblige, 

Yerv trulv vours, 

P. II. HEISKELL, Jr., & COMPANY, 

By P. H. HEISKELL, 

Proprietor . 

P. H. H./S. D. 

Defendant further states that he has l»een dealing with the plaintiff 
for a period of al>out six (6) years, and for about the past three (3) 
years all payments made bv defendant to the plaintiff for goods sold, 
have been made in the same manner, that is, by draft with bill of lad¬ 
ing attached. That a number of said drafts were paid at the Com¬ 
mercial National Bank, and some at other banks. That the person 
who presented the draft at his, defendant’s office for payment, was a 
young man in his early twenties, and looked to defendant like a man 
he had seen before in defendant s office acting in the same capacity; 
that he had with him a wallet, such as bank runners carry, of con¬ 
siderable size, containing other paj>ers, some of which looked like 
drafts: that witness was not quite clear on the point, but believed said 
wallet was attached to his clothing by a chain; that the draft in 
question, (pieces of which are offered in evidence), and which was 
paid by defendant at his. defendants office, l>ore below the endorse¬ 
ment of the Woburn National Bank, the stamped endorsement of a 
local bank, which to the l»est of his recollection was the Commercial 
National Bank of Washington, D. C. that defendant was absolutely 
positive that the last endorsement on said draft was the stamped 
(dank endorsement of a local Link, making it a l>earer draft. 

Under date of Deoeml>er 16, 1014, plaintiff addressed a letter to 
defendant stating that lie. plaintiff, had not received payment of the 
draft, whereupon defendant immediatelv on December 17, 
10 1014. wired plaintiff as follows: 

“Your letter of 16th just received; paid your draft for six 
hundred eighty-eight dollars, eighty-five cents Decern her 2”. 

And on the following day, December 18, 1014, wrote plaintiff in 
regard to the matter. Thereupon the letter referred to was given in 
evidence by defendant, and reads as follows: 


December 18th, 1014. 

Mr. William II. Curtis, Proprietor, Bay State Mop Company, Wo- 
tmrn,* Mass. 

Dear Sir: After our stenographer had gone for the day, yesterday, 
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we received your letter of the 16th inst. In answer we wired you as 
follows: “Your letter 16th just received; paid your draft for Six 
Hundred Eighty-eight Dollars, eighty-five cents, December 2nd.” 
which we now beg to confirm. Today we have your wire, “What 
bank did you pay? Have not received draft yet.” 

We regret that this will have to be determined by a tracer from 
your bank that handled the draft and B/L. 

It is not our custom to reserve drafts of order, B/L shipments. To 
avoid the accumulation of papers in our files case, we allow the re¬ 
ceipted bill and check issued in payment of the amount and paid, 
(confirming the stub of our check book), to serve as our receipts. 

In reply to your notice about when you would make the shipment, 
we had written you that your draft would be paid on presentation, 
(or words to that effect), and we were expecting the draft. On the 
morning of the 2nd, someone phones us at a bank, that they had the 
draft with the B/L and asked what we were going to do about it. We 
told them to bring it to our office and we would pay it. We imme¬ 
diately issued a check for the amount, and paid the draft in cash, 
upon presentation, to make good our promise to you. After the re¬ 
ceipt of your dispatch today, a search was made through some accu¬ 
mulated trash from the waste basket for the unreserved draft. We 
regret that enough of the same could not be found to identify 
through what bank here it came. However, we found enough to 
identify the draft bearing the endorsement of vour bank for $688.85, 
(also parts of another draft in the same search for $50.95). These 
5 pieces identifying the two drafts, we are enclosing for vour perusal, 
and that you may fully understand our position in the matter, and 
after they have served this purpose, whilst we regarded them at one 
time of no value, we request that you return the same to us by regis¬ 
tered mail, and oblige, 

Very truly yours, 

P. H. HEISKELL, Jr., & COMPANY, 

By P. H. HEISKELL, 

Proprietor. 

P. H. H./S. D. 

On March 4, 1915, plaintiff wrote defendant another letter with 
reference to the draft, and defendant replied to plaintiff by letter of 
March 13, 1915. Thereupon the letter referred to was given in evi¬ 
dence by defendant and reads as follows: 

20 March 13, 1915. 

Mr William H. Curtis, Proprietor, Bay State Mop Company, Wo¬ 
burn, Mass. 

Dear Sir: Receipt is acknowledged of your letter of March 4th, 
1915. Kindly pardon any apparent neglect in not answering the 
same by return mail. 

The U. S. Government openings are out this year, about 30 days 
earlier than usual, and they are coming so close together, that for the 
last two weeks, we have been practically working day and night on 
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Proposals, to the exclusion of anything else. In consequence, vour 
letter has laid over until now. 

Referring to the subject matter, we are surprised, to know that 
you- Bank has not yet made good to you on your draft with B/L 
attached, which we paid as before stated on December 2nd, 1914. 

Our sympathy is fully with you, however, it is not sympathy vou 
want, but your money for your goods, and this it appears to us is 
up to your bank. \\ e will never pay this the second time 

It is observed that your drafts now do not come to us here through 
the Bank you mention so your Bank has changed its Washington 
correspondent. \\ ith this exception, we know nothing to state bear¬ 
ing on this matter that may interest you, that has not been alreadv 

stated in our letter of December 18th, 1914. With regards we 
remain, S 

Very truly yours, 

.. *’• H- HEISKELL, .1r„ & COMPANY, 

By P. H. HEISKELL, ’ 

P. H. II./S. I). Proprietor. 

To which letter plaintiff replied by letter dated March loth 1915 
an, follow^^ '° Was 0,,ere<1 in ******* by defend! 

Bay State Mop Company. 

I*. II. Ileiskell. Jr, & Co. ' V ° Bl ' RX ' MaSS ' M 15 ">- ^16. 

Dear Sir: * * * Now as to the draft you sav that you have mid 
ic same, and I cannot say that you have not paid it but will vou m 1 
personal favor please tell me what bank you paid it to or to whom 

; ^t'col/eS '° ge * u 0,U of this Unk “ ‘bey t°oo°k Ihe St 
-1 Respect yours, 

WM. H. CURTIS. 

JUSrSZ ~ ™ bv defend. 

March 29th, 1915. 

M bum! 1 fc H ' CUSli8 ’ Propr >etor, Bay State Mop Company, Wo- 

Dear Sir: \\ ith further reference to the enclosure* firiomm c 
of your draft for $688.85 w hich we paid on DeSter 2nd 191 tu ? 
you on Ilecember 18th. 1914, as per our letter of t hat,wf’ 191 d). to 
request that you return all of said enclosures theS dfiSd% 



WILLIAM H. CURTISS, ETfc. 17 

Please forward the same to our address here. (P. H. Heiskell Jr. 
4 Company 1103 Vermont Avenue, N. W., Washington, D. C.,) 
i lease give the same vour prompt attention. Kindly have the en- 
\ elope that contains the enclosures as aforesaid registered as previ¬ 
ously requested, (and Postage Stamps were enclosed to cover for 
registering) in our letter of the above date, and oblige 
very truly yours, 1 

P. H. HEISKELL, Jr., & COMPANY, 

By P. H. HEISKELL, 

P. H. H./S. I). Proprietor. 

That there was some further correspondence between plaintiff and 

fh^niVcc! "f Ih Ka It d n ‘ he return of ,he l ,ieces of the d raf t and later 
iioJnm i 0 , the , dra f^ n contrave f 8 y ' vere delivered to defendant’s 
attorney by the plaintiff s attorney in Washington, but that the parts 

o mmUier.draft which defendant had sent to plaintiff, simply for 
J. da, ? ,ld a inspection, in.some way became misplaced, and never 
ached defendant s hands; that under date of November 19th 1915 
plaintiff addressed a further letter to defendant concerning said draft! 

reads a?folM defen<lnnt g ° Ve 1,16 letter referrcd to in evidence, which 

Bay State Mop Company, 

Woburn, Massachusetts, November 19, 1915. 

22 P. H. Heiskell, Jr., & Co. 

Are y °, u 96111,18 any ln °ps now? Have not received 
an v orders from you for some time. 

The bank claims that they did not get that draft from you last De- 

ember, but they let me have $700.00 on mv note without interest 

and when the note was due, September 22—they told me that I would 

! , e t0 ‘hem interest, and when I said I 'would not do so. they 

and put iHn^Boston ban'll. m °’ 1 ** ^ ^ 

Respectfully yours, 

WM. H. CURTIS. 

December 31® Sg *** "' entioned deft ' ndunt ^P'ied by letter dated 
f0 ,t UP0n defendan * « ave said letter in evidence which reads as 


December 31st, 1915. 

M bum,'Mai”' CUrtiS ’ Proprietor - Ba >' State Mop Company, Wo- 

Dear Sir: Please pardon any apparent neglect in not acknowledg¬ 
ing your letter of November 19th, 1915 before this. The writers 
3—3188a 



13 


PETER H. HEISKELL, JR., ETC., VS. 


time has been taxed with some very important U. S. Government 
openings, and acknowledgment has been unintentionally delayed 
until now. 

Keplving we would say that the mop business comes to us through 
competitive bidding, and lately, we have been under-bid; we have not 
received any awards, and we have not recently bought any mops. 
However, we would buy from you again, when interested, if your 
prices are right. 

Regarding the draft, we have nothing new to say; our correspond¬ 
ence relative thereto already explains our respective position. 

Extending the compliments of the season, and wishing you much 
prosperitv in the new year so soon to begin, we remain, 

Verv trulv vours, 

P. H. HEISKELL, Jr., & COMPANY, 

By P. II. HEISKELL, 

Proprietor. 

P. H. H./S. D. 

The defendant also testified that he had never called at the Com¬ 
mercial National Bank in the effort to identify the runner referred to 
by him. That defendant for twelve years last past had been and still 
was a victim of ‘‘Locomotor At/axia”, and during all that time has 
not entered any bank, but attended to such business by messenger or 
clerk. 

And thereupon the defendant rested. 

‘23 Thereupon the plaintiff recalled T. Blackwell Smith, 

who testified in rebuttal, that in the ordinary course of busi¬ 
ness of the Commercial National Bank, a draft mailed on November 
28th, 1914, from Woburn, Mass, addressed to the Commercial Na¬ 
tional Bank, and drawn on P. H. Heiskell, Jr. Company, would 
not have been presented to said Heiskell on December 2nd. by a 
runner in the bank; that whereas such a draft might have been pre¬ 
sented by a runner of that bank, immediately upon its receipt by the 
Commercial Bank, it would not have been presented by a runner 
after that time, or as late as December 2nd, but would have to be paid 
at the bank, because they only send their runners out once for any 
one draft, unless by request of the party on whom it was drawn; that 
Heiskell had paid at the bank other drafts drawn upon him, and 
passing through that bank; that he could not say their runners had 
never carried chains, that they do not carry them now, and he did not 
believe they carried them at the time referred to. Plaintiff's counsel 
conceded in argument to the jury, that the money was paid to 
someone. 

The above is the substance of all the evidence given at the trial. 

Thereupon the plaintiff, by his counsel, presented to the Court in 
due form, in writing, certain prayers, which were in words as follows: 

Plaintiff 's Proper So. 1. 

If the jury believe from the evidence that the last endorsement on 
the draft, pieces of which were offered in evidence, was “Pav to the 
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order of any Bank, Banker or Trust Company,” and that the pay¬ 
ment made by defendant was not to any bank' banker or Trust Co., 
or a. duly authorized agent thereof, their verdict must be for the plain¬ 
tiff for the full amount claimed. 


Plaintiff's Prayer No. 2. 

T he jury are instructed that in considering whether or not the'de¬ 
fendant made payment to any bank, banker or trust company, his 
belief a* to the character of the person to whom he made payment is 
immaterial, the question being, whether the person to whom payment 
was made, was in fact a banker or a duly authorized agent of any 
bank, banker or trust company. 


Plaintiff’s Prayer .Vo. 3. 


It the jury believe from the evidence that the last endorsement on 
the draft, pieces of which are shown in evidence was “Pay to the order 
of any l>ank, banker or trust company,” they are instructed that the 
burden of proof rests upon the defendant to show by a preponderance 
of evidence, that the payment was made to some bank, banker or 
trust company, or his or its duly authorized agent. 


Plaintiff's Prayer Xu. 4. 
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If the jury believe from the evidence that the draft paid 
by defendant, lx>re as its last endorsement an endorsement 
purporting to be that of some bank in this city, but which was neither 
made nor authorized by said bank, then, if they further l>elieve from 
the evidence, that the endorsement immediatefv preceding was “Pav 
order of any bank, banker or trust company,” and that the pav- 

WQQ fn n ir 1 v.i n U ^ h ^ M _ i. a •« V 


to the 


w uniiMT ur trust company, ana tnat the pav- 

ment was not to any bank, banker or trust company, or a duiy 
authorized agent thereof, their verdict must be for the plaintiff for the 
full amount claimed. 


Thereupon the Court rejected Prayer No. 4, and granted Pravers 
No-. 12 and 3. Prayers Nos. 1 and 2 were conceded by defendant’s 
counsel. To the granting of Prayer No. 3, the defendant, bv his 
counsel, then and there excepted, which exception was noted on the 
minutes of the Court. 

Thereupon the defendant, by his counsel, presented to the Court in 
due form, m writing, the two following Prayers: 

Defendant's Instruction No. 1. 

The jury are instructed that if they find from the evidence, that 
the draft for the sum of $588.85, drawn by the plaintiff upon the de¬ 
fendant, and to which was attached the receipted bill and the bill of 
lading, was presented to the defendant and paid bv the defendant 
and that the said draft, at the time of presentation to and payment 
b\ the defendant, bore beneath the endorsement appearing upon one 
of the fragments of said draft offered in evidence, the blank en- 


K 
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dorsement of any bank, banker or trust company, then said draft 
was payable to bearer, and their verdict should be for the defendant, 
even though they further find that the person to whom said draft was 
paid, had no authority to receive payment of it. 

Defendant's Instruction No. 2. 

The jury are instructed that if they find from the evidence, that 
the draft for the sum of $688.85, drawn by the plaintiff upon the de¬ 
fendant, and to which was attached the receipted bill and the bill of 
lading, was presented to the defendant and paid by the defendant, 
and that the said draft, at the time of presentation and payment, bore 
no other endorsement than that which appears on the fragments 
offered in evidence, and that the person so presenting the said draft, 
and receiving payment thereof was the runner, or agent, of anv bank, 
banker or trust company, then their verdict should l>e for the de¬ 
fendant. 

That both of said Prayers were granted by the Court. 

Thereupon the Court charged the jury upon the law in the case in 
substance as it is embodied in the foregoing Prayers, which were 
granted bv the Court and the defendant excepted to so much of such 
charge as instructed the jury that if they found from the evidence 
that the last endorsement on the draft pieces, which were shown in 
evidence, was “Pay to the order of any bank, banker or trust com¬ 
pany’, they are instructed that the burden of proof rests on the de¬ 
fendant to show by a preponderance of evidence, that the pay- 
25 ment was made to some bank, banker or trust company or his 
or its duly authorized agent, upon the ground that upon the 
evidence in the case the burden of proof was on the plaintiff, to over¬ 
come the effect of the plaintiff’s written receipt to show by a prepon¬ 
derance of evidence, that the payment was not made to a bank, 
linker or trust company, or to its authorized agent. 

And thereupon, after the exceptions above mentioned were duly 
taken as aforesaid, and entered upon the minutes of the Court, coun¬ 
sel for the defendant prayed the Court to sign and seal this, his bill 
of exceptions, which is accordingly done this 22nd dav of April 1918 
nunc pro tunc. 

WILLIAM HITZ, 

c . .. . . Justice. 

oatisfactorv. 

WALTER C. CLEPHANE, 

For Plaintiff. 

HAYDEN JOHNSON, 

RAYMOND A. HEISKELL, 

For Defendant. 


^ [Endorsed ] No. 58443. At Law. Curtis vs. Heiskell. Bill of 
Exceptions. Copy for Transcript. 

Endorsed on cover: District of Columbia Supreme Court. No. 
? eter H *. Heiskell. Jr., trading, Ac., anpellant, vs. William 
H. ( urtiss, trading, Ac. Court of Appeals, District of Columbia 
Filed Jun- 11, 1918. Henry W. Hodges, clerk. 
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OCTOBER TERM, 1918. 


No. 3188. 


PETER lr - HEISKELL, Jk„ Tit aim no and Do,no R,. sinp . 


WILLIAM H. CrifTIK *IW„ , xi> „ (llN , , {rslXKSS AS 
I" 1 - l,AV > s tate Mop Company. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Case. 

Thi., is an appeal from u .jo,lumen, of the Supreme Court 

o "lelter,! ofCohunl. rendered against the appellant 

• l e defen.lan, below, for the sum of *>88.80, with inleresl' 

' 7* 11,6 ,K "°" is <W*. tl.e de l,nation eonsisting 

‘ y " ,e wn '* MOn «•*•*“*. The pleas are the general issue 

clcnr? rm " s . . . * 1,10 

\ the bill of exceptions are in snStance as follows* 

D.e plaintiff, William II. Curtis, who trades under the 
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name of The Bay State Mop Company, is a manufacturer 
and seller of mops, living and doing business at Woburn, 
Mass. The defendant, Peter II. Heiskell, Jr., under the 
trade-name of P. H. Heiskell, Jr., & Company, is engaged in 
furnishing certain supplies to the l nited States Government, 
including articles of the character manufactured by the 
plaintiff. Shortly before November 25, 1014, Heiskell 
ordered from Curtis 875 dozen 1’2-pound mops, the bill, less 
freight and a 2 per cent discount, coming to $087.82. On 
November 25, Curtis wrote Heiskell that he would ship the 
goods the following Friday, accompanied by a draft (Ree., 
p. 11). November 28, Heiskell acknowledged the receipt of 
this letter, saying he would pay the draft upon presentation. 
December 2, 1014. Heiskell was called on the telephone by 


some one professing to l>e a clerk in a local bank, and which 
bank Heiskell l>elieved to be the Commercial National Bank 
of this city, and informed that the caller held a draft on 
Heiskell for the sum of $<>88.85. lie asked Heiskell what 
he should do with the draft, ami Heiskell told him to bring 
it to his office and he would pay it. Later in the day a 
young man professing to he. and l>elieved hv Heiskell to he, 
a runner for the hank called at Heiskell s office and exhibited 
to him the draft. The instrument wa< drawn by The Bay 
State Mop Company, by William II. Curtis, was for the sum 
of $<>88.85 and was payable, as Heiskell believes, to the order 
of the Woburn National Bank. The draft was endorsed, 
“Pay to the order of any hank, hanker or trust company. 
Prior endorsements guaranteed. Woburn National Bank. 
58-807. Woburn, Mass. 58-807. John C. Buck, Cashier.” 
Below this endorsement. Heiskell testified positively, was 
the stamped blank endorsement of a local hank which he l>e- 
lieved. although there was “a shadow of doubt” in his mind, 
was that of the Commercial National Bank (Ree., p. 12). 

The runner also exhibited to Heiskell at the same time the 


hill of lading for the goods and a hill for the goods from The 
Bay State Mop Company, made out to Heiskell and marked 
“Paid. Win. II. Curtis.” There is no question in the ease 
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(lie genuine**. of the draft, the genuineness of the re- 
• e; 1 , or the genuineness of the hill of lading. Heiskell paid 
aft in cash, having first drawn lib check for the exact 
amount to his own order and had it cashed, after his tele- 
Phone conversation with the runner in the morning The 
junner then surrendered to him the draft, the receipt and the 

•all of lading. Iletskell ..ediately tore the draft into 

several pieces and deposited tl.en, in his waste basket 
he receipt he placed in his tiles. The hill of lading he sur¬ 
rendered to the railroad company in exchange for the g,M,ds. 

further ‘•oncer.,ing the transaction 
un t he received a letter from Curtis, dated December Iti. 

I N 4. as follows (!{«*., |». 10) : 

"'o '!' " l,i " "le matter that you do not 

that draft lor those dTo dozen. You wrote- me 
that you would pay the draft as soon as it was pre¬ 
sented to you. -I on paid the last that we sent von 
Knee <la>s later \ ou cannot expect me to send v’our 
orders it ... „„t pay i| l( . drafts. 

"Kcspect fully yours, 

• W. II. CCKTIS." 

. .Irtter Heiskell immediatelv. Decemlcr 17 

wired : 

\o\iv letter of lOlh just received; paid voijr draft 
for six hundred ei^lily-ei^ht dollars, eighty-five cents 
I 'ecemlier 2. 

Heiskell thereupon caused a search to lie made through 
some accumulated trash, which resulted in the recoverv of 
fragments of the destroyed draft. These he sent to Curtis the 
following day. with a letter detailing the circumstances under 

which he had paid the draft. ... (Motions of the draft were 

never recovered, that piece which would have contained the 
second endorsement, had there been one. never having been 

found. The portions recovered are given in the record at 
page 12. 




Some correspondence followed lietween Heiskell and Cur- 

tis and linallv Curtis wrote Heiskell a letter in which he said: 

% 

“The Wohurn Hank tells me that their attorneys 
sav the only way to straighten out the matter and find 
out who is legally responsible, is for suit to Ik* 
brought, and thev sav it will have to lx* in my name. 

The suit followed. 

Ilciskcll s testimony was to the ettect that he had paid 
the draft to the runner of a local bank; that the draft, with¬ 
out question. Imre the blank endorsement of a local bank, and 
that his In'st recollection was that the endorsement was that 
of the Commercial National Hank of this city. The plaintilM 
produced some evidence which tended to show that the dratt 
did not go through the Commercial National Hank. 

The trial court charged the jury in sul*stance as follows: 

f irst. If thev found that the last endorsement on the 
draft was Tav to the order of anv hank, banker or trust com- 
pany.“ and that the money was paid to the authorized agent 
of any bank, banker or trust company, their verdict should 
U* for the defendant. 

Second. If they found that the last endorsement on the 
draft was the* blank endorsement of any hank, banker or trust 
company, then the draft was payable to hearer and their ver¬ 
dict should Ik* for tin* defendant. 

Third. That the burden of proof rests upon the defendant 
to show by a preponderance of evidence that the payment was 
made to some bank, banker or trust company, or his or its 
duly authorized agent. 

Exception was taken to the last instruction, “upon the 
ground that, upon the evidence in the case the burden of 
proof was on the plaintiff, to overcome the ettect of the plain- 
titfs written receipt, to show hv a preponderance ol evidence 
that the payment was not made to a hank, banker or trust 
company, or to its authorized agent.” 

This exception presents the single question involved in the 
appeal. 



Assignment of Error. 


I lie tippcllant assigns as reversible error (lie action of the 
Inal court hi charging the jury that if they believed from 

ic evidence that the last endorsement on the draft was “l’av 
to the order of any bank, banker or trust company,” the bur¬ 
den of proof rested up.lie defendant to show bv a prcixm- 

deranee of evidence that the payment was made to some 

liank, banker or trust company, or his or its duly authorized 
agent. 

ARGUMENT. 

Tlte court's charge to the jury left the matter to them in 
the alternative— 

I hst. It they found that the last endorsement on the draft 
"as “Pay to the order of any bank, banker or trust com¬ 
pany.'’ and that the money was paid to the authorized agent 

'd any bank, banker or trust company, their verdict should 
lie for the defendant. 

Second. If they found that the last endorsement was the 
blank endorsement of any bank, banker or trust company. 

then the draft was payable to bearer and their verdict should 
Ik* for the defendant. 

It is believed that these instructions correctly state the law 
in the case. Hut not so the instruction that imposed the 
hurden of proof on the defendant. 

1 lie ^notions of fact submitted to tin* jurv were extremelv 
doubtful ones. A verdict either way would have been en¬ 
tirely justified by the evidence. The <,uestion. therefore, 
upon whom should he imposed the hurden of proof, was the 
one upon the decision of which hinged the fate of the case. 

The court charged the jury that if they found the last en¬ 
dorsement on the draft to Ik* the speeial endowment' “that 
the hurden of proof rests upon the defendant to show by a 
preponderance of evidence that the payment was made to 
some bank, hanker or trust company, or his or its duly au¬ 
thorized agent” (Her., p. 10). 



This charge "as excepted to “upon the ground that upon 
the evidence in the ease the burden of proof was on the plain¬ 
tiff. to overcome the effect of the plaintiff's written receipt, to 
show by a preponderance of evidence that the payment was 
not made to a hank, hanker or trust company, or to its au¬ 
thorized agent ( Kec.. p. 20). 

If the receipt of the plaintiff, which counsel for the plain¬ 
tiff conceded to he genuine (Kec.. p. 1*2). had not been sur¬ 
rendered to tin* defendant, along with the draft and the hill 
of lading, and given in evidence by him at the trial, in proof 
of his plea of payment, this instruction would, no doubt, have 
liecn correct. W inn one pays a negotiable instrument he is 
charged with the duty of seeing that he pays it to the one 
whom the endorsements show is entitled to receive payment, 
and if sued for the amount the burden is oil him to show that 
lie discharged that duty. I hit in this case Ilciskcll paid the 
money to one who delivered to him the genuine receipt of the 
plaintiff. When sued for his failure to pay the money a sec¬ 
ond time (counsel for plaintiff concedes that the money was 
paid once. Kec.. p. IS), he pleads payment and at the trial 
offers, in support of this plea, the admittedly genuine receipt 
of the plaintiff in evidence. This receipt is prima facie evi¬ 
dence of the truth of the recitals which it contains. The bur¬ 
den is then shifted to the plaintiff to overcome the effect of 
this evidence, and tin* burden of doing this is on the plaintiff. 
The law is well settled on this point. 

In Jones on Kvidence, section 402 (505), it is said: 

“A written receipt is evidence of a high character. 
Although it is not conclusive, it is prima facie evi¬ 
dence of the truths of the recitals which it contains. 
It is evidence of so satisfactory a character as not to 
le overcome, except by clear and convincing testi¬ 
mony; AND TIIK lU’ISOKN OF 1’IIOOK AS A MATTKI1 OK 
COKlisK I 5 KSTS IKON TIIK ONK ATTACK I NO IT." 


In Winchester cs. (Irosvenor. 4 1 III., star page 425, it was 
held: 




'That a receipt may be explained bv parol evi¬ 
dence is conceded but the proof bv which it is done 
must be clear and unmistakable. ‘ A written receipt 
i> e\ idence of the highest and most satisfactorv ehar- 

£(dl d ,0 do a " a - v " i,h >*• force the tesiimonv 
be convincing, and not resting in mere impre- 

S, AND THE BL RDEN OF PROOF RESTS UPON THE 
PARTY ATTEMPTING THE EXPLANATION.” 

held* ^ TUZeWe VS ' r ^ 0wn °l Bolton, *40 Vermont, 228, it was 

fll » A recei B t in Bill of a demand named therein, is a 
lull and perfect prnna facie defense to an action for 
tiie iecovery thereof, and casts upon the plaintiff 
THE BURDEN OF EXPLAINING IT, OR IN SOME W\Y DE¬ 
STROYING ITS EFFECT AS EVIDENCE.” 

The rule is certainly the same where the explanation con- 
*‘ 1 ,s,s in an attempt to show that the receipt was stolen from 
the plaintiffs agent and delivered by the thief, as where it 

consists in an attempt to prove* that it was delivered through 
mistake. 

In the present case, then, to charge the jury that the bur¬ 
den of proof rested upon the defendant, to show bv a prepon¬ 
derance of evidence that the payment was made to some 
bank, hanker or trust company, or his or its duly authorized 
agent, and that in the alisence of this degree of proof thev 
Mould find for the plaintiff, either ignores completely the 
evidentiary value which the law gives to the receipt, or else 
casts upon the holder of the pa|>cr the burden of maintaining 

'! a f nsl "'Itich, it is respectfully submitted, is not 

the law upon the subject. 

The fact that the enforcement of the rule would put the 
plaintiff to the inconvenience of proving a negative, does not 

aflect its application. In Jones on Evidence, section 180 
(178). it is said: 

“But it is well settled that whoever asserts a claim 
or a defense which depends upon a negative must, as 
in other cases, establish the truth of the allegation by 
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a preponderance of evidence. Oases illustrating the 
same principle might be multiplied almost indefi¬ 
nitely. In some of the cases cited the allegation, 
negative in form was made by the plaintiff, in others 
by way of defense; they all illustrate the rule that 
when a claim or defence rests upon a negative allega¬ 
tion, the one asserting such claim or defense is not re¬ 
lieved of the onan probandi by reason of the form ot 
the allegation or the inconvenience of proving a nega- 
tive.” 


If the carelessness of the plaintiff’s agents in allowing their 
principal s receipt to get into the hands of one who, being 
thus invested with all the insignia of authority, collects the 
amount of the bill from the defendant, is not to be regarded 
as a complete detense in itself, the admitted payment ot the 
bill by the defendant and his possession of the admittedly 
genuine receipt of the plaintiff tor the amount, ceitainly 
makes out a prima favn‘ case ot payment bv the defendant, 
which casts upon the plaintiff the burden of proving this 
Wing his explanation—that the one receiving payment was 
not, in the circumstances, his authorized agent. 

It is therefore respectfully submitted that, toi the leasons 
urged, the instruction of the trial court respecting the burden 
of proof constituted error, for which the judgment of the 
court below* should be reversed. 


lles|>ect fully submitted. 


HAYDEN JOHNSON, 
RAYMOND A. H RISK ELL, 

For Appellant. 
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BRIEF ON BEHALF OF APPELLEE. 


ARGUMENT. 
Endorsement of Draft. 


It must be considered as a fact established by the 
jury in this case, that the last endorsement on the draft 
in question was (Rec., p. 12): 


Pay to the order of Any Bank, Banker, or 
Trust Company, prior endorsements guaranteed 
Woburn National Bank. 53-307 Woburn. Mass. 
63-307 John C. Buck, Cashier.” 


This is evident from the fact that the jury were in¬ 
structed (Rec., p. 19) to the effect that if they found 
that underneath the endorsement above quoted there 


/. 





2 


was “the blank endorsement of any bank, banker or 
trust company, then said draft was payable to bearer, 
and their verdict should be for the defendant.” Had 
there been such a blank endorsement by a local bank 
as is claimed by appellant on page 2 of his brief, the 
verdict would have been in appellant’s favor. 

Perhaps the finding of the jury against him may have 
been influenced by the fact that appellant (Rec., p. 12) 
admitted when he testified about a subsequent blank 
endorsement, that “he was in a shadow of doubt” about 
that, though, “he believed that under the endorsement 
above recited, there was the stamped endorsement of 
a local bank which he believed to be the Commercial 
National Bank.” It is true that the longer he testi¬ 
fied on the subject the more positive his testimony 
became. The jury which inspected the pieces of the 
draft offered in evidence, found as a fact that there 
was no such blank endorsement by a local bank as 
appellant conjectured there may have been. 

Effect of Receipt. 

The issue in this case is a very narrow one. It 
relates simply to the burden of proof as involved in the 
following instruction granted upon appellee’s motion 
(Rec., p. 19): 

“Plaintiffs Prayer No. 3. 

“If the jury believe from the evidence that 
the last endorsement on the draft, pieces of which 
are shown in evidence, was ‘Pay to the order 
of any bank, banker or trust company,’ they are 
instructed that the burden of proof rests upon 
the defendant to show by a preponderance of 
evidence, that the payment was made to some 
bank, banker or trust company, or his or its 
duly authorized agent.” 
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Appellant concedes (appellant’s brief, page 6) that 
this instruction would have been correct “if the re¬ 
ceipt of the plaintiff which counsel for the plaintiff 
conceded to be genuine (Rec., p. 12) had not been sur¬ 
rendered to the defendant, along with the draft and the 
bill of lading, and given in evidence by him at the trial 
in proof of his plea of payment.” In support of the 
argument advanced by appellant, he cites authorities 
laying down the undisputable proposition that the 
burden of proof ordinarily rests upon the party at¬ 
tacking a receipt proved to have been given by him. 
The case of Guzette vs . Town of Bolton, 46 Vt., 228, 
is cited as laying down the doctrine that “a receipt in 
full of a demand named therein is a full and perfect 
prima facie defense to an action for the recovery thereof, 
and casts upon the plaintiff the burden of explaining 
it, or in some way destroying its effect as evdence.” 

Surely it coulcf not be contended that when the 
defendant himself has successfully carried the burden 
of “explaining it or in some way destroying its effect 
as evidence” there is further necessity for'the plaintiff 
to do so. 

A receipt which is proven by the defendant to have 
been signed by the plaintiff hut never delivered by him , 
for instance, would not be subject to any such rule. 
So, too, with regard to a receipt which the defendant 
proves to have been delivered by a person not authorized 
by the plaintiff to deliver it. The very question in this 
case is whether the receipt was delivered by an author¬ 
ized person. The receipt and the draft were delivered 
by the same person at the same time, as the defendant’s 
own evidence showed (Rec., p. 12). If the draft 
was paid to the proper party, the receipt was de¬ 
livered by the proper party. If the draft was not paid 
to the proper party, there was no valid delivery of the 
receipt. There is no question of negligence on the 






part of the plaintiff involved in this case, because the 
draft with the receipt and the bill of lading attached 
was mailed by the plaintiff’s bank to the correspondent 
bank in the manner in which all such drafts were cus¬ 
tomarily mailed (Rec., pp. 8-9). 

It is quite evident that the Vermont Court which 
decided the case of Guzette vs. Town of Bolton, supra , 
never applied the doctrine there announced to a case 
like the one at bar. In the subsequent case of Terry- 
berry vs. Woods, 37 Atl., 246, 69 Vt., 94, plaintiff 
had brought an action of assumpsit for SI,000. De¬ 
fendant pleaded payment of $500 on one occasion to 
the plaintiff herself and $250 on another occasion to 
plaintiff’s mother for the plaintiff, and introduced 
receipts in support of this plea, purporting to be signed 
by the plaintiff and her mother, respectively. Plaintiff 
admitted the genuineness of the signatures, but denied 
that the receipts were ever delivered. The defendant 
requested the coitrt to charge that if these receipts 
were properly signed, that would be prima facie evi¬ 
dence that the plaintiff received the money from de¬ 
fendant, and the burden of proof would be on the 
plaintiff to show that the defendant did not receive the 
money. The court refused these prayers and told the 
jury the burden was upon the defendant to prove the 
allegation of payment. This ruling was affirmed by 
the Appellate Court. 

Effect of the Endorsement on This Draft. 

It would seem quite plain that if the draft in question 
had been drawn to the order of the Woburn National 
Bank and by it endorsed directly to some particular 
bank, no payment could be set up as a defense unless 
it had been made to the particular bank to which it 





had been endorsed, or to some one duly authorized by 
that bank to receive it. 

Sims vs. American Nat. Bk., 135 S. W., 356. 

First Nat. Bk. vs. Whitman, 94 U. S., 343. 

Shipman vs. Bank, 126 N. Y., 318. 

Bank of North America vs. Merchants Nat. 

Bk., 91 N. Y., 106. 

Chism vs. First Nat. Bk., 96 Tenn., 641. 

The rule, however, is otherwise as to payment of a 
check or bill payable to bearer. In such case, in the 
absence of knowledge that the party presenting the 
paper is wrongfully in possession of it, the drawee can 
safely pay, because in so doing he is complying with the 
positive demand of his customer. 

Henderson Trust Co. vs. Ragan, 52 S. W., 848. 

Barnett vs. Ringgold, 80 Ky., 289. 

Gorthwaite vs. Bank of Tulare, 134 Cal, 237. 

C. B. & Q. R. R. Co. vs. Bums, 61 Neb., 793. 

In the case at bar, the draft was drawn to the order 
of the Woburn National Bank, and by it endorsed 
“Pay to the order of any Bank, Banker, or Trust Com¬ 
pany” (Rec., p. 12). With this endorsement, it was 
mailed to the Commercial National Bank of Washington 
for collection (Rec., pp. 8-9). It was never received 
by the Commercial National Bank and the next that 
was known of it, it turned up some days later in the 
hands of some man unknown to either of the banks in 
question (Rec., pp. 6-7-11-12) or to the drawee, and was 
paid by the drawee. If it should transpire that the 
party presenting the draft was a “ banker” in any proper 
sense of that term or an agent of a bank, banker or 
trust company, the drawee would be protected. The 
man who presented the draft is, however, not shown to 
have been such a person. 











In the case of the Bank of Indian Territory vs. First 
National Bank, 109 Mo. App., 665, the evidence showed 
that the plaintiff was the original owner and holder of 
a draft upon which it made the following endorsement: 
“Pay to any bank or banker or order, all previous en¬ 
dorsements guaranteed.” The next endorsement was 
“Union National Bank of Kansas City, Mo., or order; 
previous endorsements guaranteed.” The latter en¬ 
dorsed it “Pay order of any bank or banker; all previous 
endorsements guaranteed;” and sent it to defendant. 
The court held that the endorsement of the plaintiff 
to “Pay to any bank or banker or order” was not such 
an endorsement as to pass the title to the bill. It 
merely authorized any bank or banker into whose hands 
it might come to collect and remit the proceeds, that 
it was a restrictive and not an unconditional endorse¬ 
ment passing the title, and only authorized a bank or 
banker to collect the proceeds. 

A case very much in point is that of 0. J. Lewis Mer¬ 
cantile Co. vs. Harris, 140 S. W., 981. In that case 
it was shown that defendant purchased a bill of goods 
from plaintiff, and agreed that plaintiff should ship the 
goods and forward its draft on defendant, with B/L 
attached, through the German National Bank. This 
was done, the draft being in ordinary form, payable to 
order of the German Nat. Bank, and same was duly 
deposited in the mails, addressed to that bank. 

Plaintiff instituted action against defendant claiming 
that the draft had never been paid. Defendant an¬ 
swered, pleading payment of the draft. 

Defendant produced the draft in question stamped 
with a rubber stamp: “German Nat. Bank—Paid 
Sept. 2/10—Little Rock, Ark.” Defendant testified 
that between 4 and 5 o’clock a young man appeared 
at his place of business representing himself as a col- 




lector for the German National Bank and presented 
this draft for payment, and that, after borrowing part 
from two neighbors, he paid the amount and the draft 
was surrendered to him. He stated that he was not 
acquainted with the young man, and had never seen 
him before or since. He introduced another witness 
who corroborated his statement as to payment. It was 
agreed that the German National Bank had never 
accounted for the amount, and that plaintiff had never 
received anything in satisfaction of draft or account. 
Four employees of the bank testified they had exclusive 
control of the bank’s collection department and they 
had no recollection of any such draft, and that there 
was no trace thereof on the records of the bank. Other 
evidence tended to show that the daily mail coming to 
the bank was placed in charge of the head of the col¬ 
lection department, who was one of the witnesses, and 
who opened it. Other testimony tended to show that 
it was possible for other employees of the bank to come 
in contact with the mail before it actually passed into 
the hands of the witness who opened it. The testimony 
of one of the witnesses tended to show that there was 
no such stamp used by the bank similar to the one on the 
draft. 

The trial judge instructed a verdict for defendant. 

Upon appeal it was held that the lower court erred 
in not submitting the question of payment to the jury, 
under proper instructions, that the evidence tended to 
show that the bank never received the draft, and that 
it was paid by defendant, if at all, on an unauthorized 
or forged endorsement. The court said: 

“It is now too well settled that holder of com¬ 
mercial paper, payable to order, must trace his 
title through a genuine endorsement, and that 
the drawee of a draft, payable to order, who 
pays upon a forged or unauthorized endorse- 
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ment, does so at his peril. Sims vs. American 
National Bank, 135 S. W., 356; First National 
Bank v. Whitman, 94 U. S., 343, 24 L. Ed., 229; 
Shipman v. Bank, 126 N. Y., 318, 27 N. E., 

371, 12 L. R. A., 791, 22 Am. St. Rep., 821; 

Bank of North America vs. Merchants’ National 
Bank, 91 N. Y., 106; -Chism vs. First National 
Bank, 96 Tenn., 641, 36 S. W., 387, 32 L. R. A., 
778, 54 Am. St. Rep., 863; Henderson Trust Co. 
vs. Ragan, 52 S. W., 848, 21 Ky. Law Rep., 

601; Barnett vs. Ringgold, 80 Ky., 289; 

Janin vs. Bank, 92 Cal., 14, 27 Pac., 1100, 14 
L. R. A., 320, 27 Am. St. Rep., 82; Garthwaite 
vs. Bank of Tulare, 123 Cal., 132, 55 Pac., 773; 
Id., 134 Cal., 237, 66 Pac., 326; German Savings 
Bank vs. Citizens’ National Bank, 101 Iowa, 
530, 70 N. W., 769, 63 Am. St. Rep., 399; C. B. 
& Q. R. Co. vs. Burns, 61 Neb., 793, 86 N. W., 
483; Commonwealth vs. Foster, 114 Mass., 311, 
19 Am. Rep., 353; Winslow vs. Everett Nat. 
Bank, 171 Mass., 534, 51 N. E., 16. If the 
draft , which was sent through the mail f never 
reached the bank , it remained the property of the 
plaintiff, and title thereto could not be divested 
through a forged indorsement. Garthwaite vs. 
Bank of Tulare, supra. 

“If it actually reached the bank and was fraudu¬ 
lently or wrongfully abstracted , indorsed , and 
collected by some unauthorized person , neither 
the bank nor the plaintiff was bound thereby. 
Kellogg vs. Norris, 10 Ark., 18; Walker vs. 
Scott, 13 Ark., 644; C., B. & Q. R. Co. vs. Burns, 
supra; Doubleday vs. Kress, 50 N. Y., 410, 
10 Am. Rep., 502; Shipman vs. Bank, supra. 
The case of Barnett vs. Ringgold, supra, was 
very similar to the present case, and the court, 
in disposing of it, said ‘The indorsement on the 
note was a special authority to the bank authoriz¬ 
ing it to make the collection of the note, and the 
bank, or its agents authorized to act for it, were 
the proper parties to whom the payment should 
have been made, and by whom the note could 




have been legally presented for payment. The 
payment by the appellant to an unknown holder 
or stranger who had no right to collect it either as 
agent in fact or bona fide owner , in the face of 
the special indorsement to the bank for collection 
by the appellees , was made at his own risk , as 
the possession with such an indorsement was 
notice to him that none but the bank or its agents 
were authorized to collect the note or receive the 
money thereon. The appellees adopted the natural 
and proper method of informing the appellant 
of the fact that they had constituted the bank 
their agent for collection, and had he taken the 
precaution which ordinary prudence dictates, 
and read the indorsement plainly written upon 
the back of the note, he could have ascertained 
whether the person presenting it was the proper 
person to whom payment should have been made; 
and having paid the note to a fraudulent holder, 
if, indeed, he paid it to any one, the appellant 
must suffer the loss because he took the risk.” 


Appellee, therefore, respectfully submits that the 
judgment below should be affirmed. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 

Attorneys for Appellee. 

KING & KING, 

Of Counsel. 












